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Abstract

The World Wide Web provides access to an enormous amount of information.  However,
there are resources that are still not reachable through Web search.  This paper looks at
one such area, orphan works, which are works currently under copyright protection
where the owner cannot be identified and located.  Existing literature is examined and
details provided on two different approaches to making orphan works accessible.  One
approach being used by the Google Books Library Project is to digitise orphan works
even though they are in copyright but provide only “snippets” to the public and claim
that it is fair use.  The other approach is to advocate for amending copyright laws to
allow libraries to use orphan works without risk of litigation.  The method for assessing
the two approaches is to determine which will provide the most unrestricted access to
orphan works for the greatest number of people. The research studied suggests that
Google’s plan places too much control in the hands of one company whilst advocating
changes in copyright laws would result in more organisations enjoying access to orphan
works with less restrictions.

The World Wide Web has allowed libraries, governments, and organisations to make
digitised copies of print works available to users worldwide.  However, orphan works,
which can be defined as works currently under copyright protection where the owner
cannot be identified and located  and thus can not grant permission for use (U.S.
Copyright Office, 2006) currently present a significant barrier to making digital
collections as comprehensive as possible.  For those wishing to digitise orphan works,
two options are available: 1) to try and contact the right holder for each work which can
be a costly and time-consuming endeavour or 2) to proceed with digitising the works in
question and risk facing litigation.  This paper examines existing research on projects
utilising both approaches to discover which solution will provide the greatest increase in
access to orphan works for the greatest number of people with the fewest restrictions.

Before looking at the various attempts that have been made to ease access to orphan
works, it is important to think of what type of works become orphans.  According to a
report by JISC (2009), in addition to books, examples of works that become orphans
include: theses, unpublished manuscripts, collectivist literature, materials created in areas
affected by war or in areas that have experienced territorial or legal changes, and
documentary as well as family photographs. These works are often “works of little and/or
variable commercial value but high academic and cultural significance” (JISC, 2009:6). 
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These works are particularly vulnerable because of automatic copyright protection, a
condition of the Berne Convention, an international agreement signed by 164 countries.
While copyright laws can still vary from country to country, all signatory nations are
prohibited from making registration of works a requirement for copyright protection.
Instead, works are said to be protected as soon as “they have been fixed in some material
form” (WIPO, 1979: Article 2(2)).  In addition, the Berne Convention set the minimum
term for copyright protection at “the life of the author and fifty years after his death”
(WIPO, 1979: Article 7(1)).

The prohibition of mandatory registration and the lengthening of the copyright protection
term was meant to protect creators' rights.  However, works are now falling into obscurity
as a large amount of works still in copyright are ignored by potential users that can not
cope with the difficulty of tracking down the owner.  To better illustrate the scope of the
problem, the same JISC (2009) report mentioned earlier states that anywhere between 5%
and 10% of a library's collection could be considered to be orphan works.  In addition to
the amount of time tracking down that many works would require, attempts to locate
owners for orphan works at Cornell University Library resulted in a 58% failure rate
whilst costing the institution $50,000 in staff time (U.S. Copyright Office, 2007).  Given
these statistics, it is not surprising that many libraries simply do not try to locate orphan
work owners.

The copyright laws that emerged as a result of the Berne Convention do not only severely
limit access to a great number of works, they also do not serve the interests of most of the
works creators.  For example, in the U.S., “fewer than 11 percent of the copyrights
registered between 1883 and 1964 were renewed at the end of their 28-year term, even
though the cost of renewal was small” (Landes, 2003:3). Some may argue that the new
laws were set in place to protect some in the other 89 percent who lost ownership of their
work through ignoring the need to renew.  However, a great many more seemed happy to
contribute their work to the public domain and now are unable to do so.

The Web has provided new opportunities for creators to control the way their work is
used.  One such example is the Creative Commons license.  The Creative Commons
license allows creators to specify the amount of rights they want applied to their work. 
For example, they could choose to have their work available freely in the public domain
or they could restrict use to only that which is non-commercial in nature. (Creative
Commons, 2009).

Whilst efforts like Creative Commons are using the World Wide Web to prevent further
orphan works, other projects are attempting to make current orphan works more widely
accessible.  The Google Books Library Project (GBLP) has currently teamed up with
fifteen universities, two city libraries, one state library, one national library, and a
university consortium that, taken together, represent seven countries to digitise all or part
their collections.  Research conducted when the GBLP only consisted of five partner
universities showed that of the 10.5 million books that Google planned to digitise at that
time, anywhere from 63-80% were still in copyright (Lavoie, 2005). The percentage may
have varied slightly with the addition of new partners but it is safe to assume that
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copyright protected works still make up a majority of the work Google hopes to scan.
Google decided that for works that were not clearly in the public domain they would only
provide “snippets” of the work in search results “relying on fair use just as it and its
search engine competitors rely on fair use when they copy millions of websites every
week. ” (Band, 2005)

However, the Association of American Publishers and The Authors Guild did not see the
matter the same way as Google and in 2005 filed suit for copyright infringement.  As a
result, a settlement has been reached between the two parties which is now awaiting court
approval.  According to The Authors Guild, Inc., Association of American Publishers,
Inc., et al., V. Google Inc., Google will be allowed to index orphan works and a Books
Right Registry will be created which will be responsible for maintaining a database of
copyright information where rights holders for orphan works can claim ownership.  If the
settlement is approved, the GBLP will use the power of the Web to rejoin owners with
orphan works and in the process connect a much greater audience with information that
would otherwise go largely unnoticed.  Furthermore, a database of rights information will
help prevent orphan works in the future.

However, critics present a number of problems with the settlement.  For one, Brewster
Kahle, founder of the Open Content Alliance, another project seeking to digitise a large
collection of print works, sees it as “legal protection for Google, and only for Google, to
scan and provide digital access to the orphan works” (Kahle, 2009).  If Google is the only
organisation able to provide access to the orphan works, another problem arises due to
Google's nature as a commercial entity which was expressed by Line Bissonnette, former
president of Quebec's Grande Bibliothèque, who asked, “If Google ever declared
bankruptcy, to whom would the new digitised legacy belong? ” (Jeanneney, 2007).

Further issues surround the possible monopoly power granted to Google by the
settlement.  For instance, a concern raised by Migule Helft in the New York Times
(2009) states that the registry, while not giving exclusive rights to Google, will only be
allowed to license to others if authors and publishers explicitly authorized it which is not
possible in the case of orphan works.  Lastly, the cost of subscribing to the Google book
collection has emerged as an issue amongst library groups as has concerns over whether
Google will take steps to safeguard readers’ privacy (Bartz, 2009).

In response to Google's efforts a number of other organisations have begun work on their
own mass digitisation efforts including, as previously mentioned, the Open Content
Alliance in the U.S. and Europeana in Europe (Landon, 2009).  The difference is that
these groups are not willing to digitise works that are potentially still under copyright. 
They seek to change legislation through advocacy so that it will allow libraries to make
digital representations of their collections available on the Web without facing the threat
of legal action for copyright infringement.  In the U.S., a new bill that has passed the
Senate but has yet to pass the House and be signed into law includes language that will
exempt libraries among other public service organisation from having to compensate
copyright holders as long as the use of the protected material is not intended for
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commercial purposes and libraries stop using the material if asked by the rights holder.
(Orphan Works Act, 2008)

If this act becomes law, libraries will be able to make orphan works available without
relying entirely on Google.  This will allow libraries to retain full custody of their assets
and pave the way for a digital interlibrary loan system which would allow users access to
orphan work material from libraries worldwide.  As Paul Deguid, an adjunct professor at
the School of Information at the University of California, Berkeley, states “There are two
opposed pathways being mapped out.  One is shaped by commercial concerns, the other
by a commitment to openness, and which one will win is not clear.” (Hafner, 2007)

Presently, both approaches to increasing access to orphan works are just one step away
from the decision they require to proceed.  Google has proven that it is a leader in
organising and providing access to Web-based resources and if the judge approves the
settlement the resulting search tool is sure to be comprehensive and easy to use.
However, libraries involved will be handing over control of their collection to Google
and risk losing access at a later time due to Google going out-of-business, costs becoming
prohibitive, or intentionally refusing to use Google on ethical grounds related to their
business model; for example, if Google fails to provide adequate privacy measures for
users.  If the library is to “ensure access to information for all” (ALA, 2009) it is
important that they retain full control over all aspects of managing, preserving, and
distributing materials.  Advocating for change in copyright laws will allow libraries to
retain full custody of all assets which will result in the most free exchange of resources
amongst institutions and the least restrictions for users.
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